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CHAPTER V 'L 

tr m:(! FACILITIES FOR DOMINION-PROVINCIAL CO-OPERATION 4 IT 
1ta .I' Ti1 

Despite the undoubted advantages of a federal There have been attempts going back over 
system of government it  is liable to have certain fifty years to meet this deficiency'in our federal 
inherent defects. Two of these are Tigidity and system by occasional conferences, interprovincial2 
inelasticity in the division of powers between the or Dominion-provincial8 in character, called for the 
central and provincial (or state) authorities, and consfderation of matters upon which comraon 
lack of meana of co-operation between autonomous actioh was thought desirable. This expedient was 
governments in matters of common interest. I n  first resorted to by the provinces in 1887 wheh an 
this section we make certain suggestiolls which We interprovincial conference met in Quebec a t  the 
think, if implemented, would largely overcode instance of the Quebec Government, with five of 
these defects in  the Canadian federal system. We the seven provinces represented.4 The Dominion 
think that thereby national unity and efficiency of aovernment, though invited, sent no repreaenta. 
government would be promoted without in any way tives to this conference. The conference occupied 
impairing the autonomy of the provinces. itself exclusively with Dominion-provincial r e b  
I tions, seeking extepsive modifications in the 

1. DOMINION-PROVIN~IAL CONFEBENCES oonstitution and asking for a new schedule providing 
;' ~h~ basic principle of a !lderal system of gov- increased subsidies for the provinces, The purpose 
ernment is the division of powers between central of the conference1 it was declared1 was to improve 
and local authorities, , I ~  a relatively society relations between the federal and provincial 
where the functions of government are few and governmentsa5 
simple, such as a t  the time of federation, this Pifteen years passed before another conference 
division of power may not be a hindrance to effi- , was called; again it was an interprovincial confer- 
ciency and economy in government. But in the ence, which was held in Ottawa a t  the instance of 
highly interdependent and complex society of to- the Government of Quebec, as before. This. 
day, with the great expansion of governmental conference limited its consideration to the question 
functions which has become necessary, efficiency of subsidies; it  revised the proposals of the 1887 
and economy in government cannot be obtained conference and submitted its results to  the 
merely by a division of powers between govern- Dominion Government which, though taking no 
ments. Co-operation in the pursuit of common part, was favourable to the holding of the confer- 
objects and in the solution of common problems ence, according to a statement made to the 
is no less essential. But co-operation between conference by the Premier of Quebec. 
autonomous governments is dficult to  achieve. The first ~ominion-provinoial conference Administrative authoritit% responsible to  different convened by the Prime Minister of Canada in lSOB, legislatures are not always interested in co-opera- 
tion; indeed, non-co-operation may on occasion It adopted in substance the recommendatiom of 
better serve their immediate intereste, A~~~~~~~~ the interprovincial conference of 1902 which were 

governments may thus tend to become rival centres 
of power rather than agencies for the co-operative ZThe term "interprovincial conference" i? used to mean those 
pursuit of the weal.  hi^ has too often been conferences between p~ovinciq representafivea in which the 

Dominion Qovempent erther drd not partrcrpate at all or did so ' 
the case in the Canadian as in other federal sys- only upon mnvitat~on. 

8 The term "Dominion- rovincial con@r?nce" is used to mean 4tems.l It is imperative that means be found for those conferences mmmone8 by the Dominron Government or m 
overcoming this tendency and for promoting CO- which that Government took an active part. 

4 The unre reeented provinces were Prince Edward Island and 
I .operation between the provinces and between the ~ ~ i t i ~ h  columfia. 

8"The overnment which has taken the initiative in connec- Dominion and the which is eseential tion with &is conference deems rt ita duty to declarp at once :to efficiency and economy in administration under that the conference must not be conside~ed in the 1igh.t of a 
+ modern conditions. po~ible move a alnst the Beder4 authorrtlea but that rts sole 

object is to endavour to ~o!ve, rn the kenera1 antereskr of the 
whole of Canada such diBcultres as experrence. +s shown to exi5 
In the relatrons between the eneral and provrncral governmenta. 

1 Bee Appendix 7 4 .  A. Corrg, Difloultiw of Diutdad Statement by the P r d e r  of Quebeo at the opening of the con- 
Jurisdiction, pp. 7-10. lerence.) 
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aDominion-Prwindat Uonf~~mce, 1086: Reoord of Proosedingr. 

W e  effective by Dobinion and Imperial legisla- 
tipn. W i q  this as a precedent the Dqminion 
Government has in the intervening years called the 
provincial governrnenta into oonference wj# it on 
seven occasions: in 1910, to consider the question 
of company law; in 1918, to &scu& a wide range 
of quedtions: the return of their nrltural resourdes 
to thq Prairie Provinces, applications' by other 
provinces for increased subsidies, taxation, unem- 
ployment, housing and other problems arising a t  
the, close of the War; in 1927, to deal with an 
agenaa covering many questions in which the 
Dominibn add the provinces were jointly interested; 
in April 1931, foe the purpose (as set out in the 
letter calling the conference from the Prime 
Minister of Canada to the Premiers of the Prov- 
inces), " of affording the provinces an opportunity 
of presenting any views they might desire t o  
express with' reference to the changes that are 
involved in the proposed statute of Westminster"; 
111 1933, to consider' the question of road and rail 
transport; in 19341 to deal with unefnployment 
relief and kindred que~tionq and company law. 

The most el8bUrately organiz6d of the Dominion- 
provincial oon%erencbs was the last one' held, that 
of December,! 1936.6 The whole field of Dominioxi- 
provincial relations in which there was uncertainty 
and friction was included in the' agenda; all nine 
provinces were represented; the delegatibns yere 
almost identiha with the personnel of each govern- 
ment; and each government was attended by its 
s6nior adminiktrative offioials. Th6 agenda included 
seven questions: (1) relating to the ptocedure that 
ahduld be followed in amending the British North 
America A'ct; ( B )  -relating to the finanbial rela$ions 
between 'provinces and Dominion; (3) relating to 
unemployment and relief;' (4) lrelating ,to respon- 
sibility for and co-ordination of social services; (5) 
relating to mining development and taxation; (6) 
relating to agriculture and marketing; (7) relating 
to tourist traffic development. All these questions 
were referred to special committees which made 
reports to a plenary session of the conference. 

During this period of thirty-three years repre- 
sentatives of the provinces met in conference upon 
several occasions to consider matters of special 
concern to them: in 1910, an abortive meeting to 
consider the attitude of the other provinces toward 
the proposal that the representation in Parliament 
of the Maritime Provinces should be irreducible 
notwithstanding population changes; in 1913, for 
consideration (again inconclu8ive) of the question 
of Maritime representation, enlarged subsidies, and 

minor matters; ih 1926, eight provinci&l govern- 
ments met in oonference to consider questions of 
double t;axation, jurisdiction in insurance inatterq 
and special relief for provinces where prosperity 
laaaed.7 -- 

It will3 thus be seen that within a period of 
twenty-nine y e m  there were eleven conferences, 
bcluding both types, while in the period from 1926 
to 1935 there were six, or roughly one for every 
year and a half. The range and scope,of the ques- 
tions discussed, aa briefly indicated in this summary, 
make it quite clear that all the governments in 
Canada have recdgnided the need for cohferences 
of this character and have admitted their usefulness 
i n  clarifying issues about which there is a conflict 
of interest or opinion. 

The Government of Nova Scotia in ita 6ubmls- 
sion to the Commission Made the definite prbpoml 
that these conferences should become an essential 
part of the Canadian federal system. I ts  recom- 
mendation was in .these terms:- 

"That provision ought to be made, by way of 
amendment to the British North America Act or 
otherwise, for annual conferences to be held at a 
fixed time between representatives of the Provinces 
and representativeq of the Dominion!' 
In  the Province's printed submission and, in oral 

argument by Premier A. 5, Macdohald, this 
propos&l was explained and elaborated. "The 
conferencesJJ i t  was stated in the brief "have 
proved to be very valuable and have produced 
results beneficial not only to the provinces but to 
the Dominionlas a whole", despite the fact that in 
the past conferences h w e  been called, often on 
short notice, a t  times when it was inconvenient 
for one or more province to attend and with no 
preliminary consideration of the agenda. 

The criticisms of Nova Scotia regarding the 
sporadic character of the conferences, the lack of 
careful preparation by the government making 
itself responsible for the meeting, the shortness of 
notice to the participants, the briefness of the time 
allotted for consideration of the questions sub- 
mitted, appear to be justified by such examination 
into the history of these gatherings as has been 
possible. 

The Government of Nova Scotia made certain 
concrete proposals for improving the conferences. 
Much more, it was contended, could be accom- 
plished if provision were made, either in the Britieh 

'The information p in the preceding p~ragrapha was 
compiled by the resear staff of the Commission from depart- 
mental fecorde and prem reports. .The o5cial records of many of 
the earlier conferences are vew ~ncomolete: and for the inter- 

rovincial conference of 1926 hela in Ottawa no record in available 
gerond the oontamporarp reports in the prass. 



North America, Act, or by establiehed praotice, to 
hold a conference each year a t  a fixed time. All 
governmenta, could plan in advance to attend, 
and a small permanent secretariat could collect 
statistical and other data, compile the agenda qnd, 
otherwise ensure continuity between conferences. 
Two points were emphasized ip the argument by 
Nova Scotia. It was said, first,' that such a scheme 
for regular conferences would allow not only formal 
discussion of items on the agenda, but also informal 
discussion of dmculties that had arisen eifher 
between the Dominion knd a province, or between 
one province and another. The conference, it  was 
said, would be " an informal round table where the 
problems or the difficulties of any province could 
be brought out and aired informally." Trade 
regulation and sirqilar practices by provinces, con- 
sidered unfair by other provincgs, could be discussed. 
The conference would supply an " opportunity for 
discussion and for creating a spirit and an attitude 
of co-operation among the provinces and the 
Dominion, and a willingness based upon sympathy 
and understanding, on the part of one section of 
the Dominion to assist in so far as  possible in 
norrecting the difficulties of another secbion." I n  
the second place it was abgued that " attdndance 
should not be made to depend upon whether the 
provinces have particular issues to bring before the 
conference, but should be regular and as a matter 
of course."8 

The proposal for annual conferences made by 
Nova Scotia was supported, with minor qualifica- 
tions, by the Governments of Prince Edward Island 
and New Brunswick.9 The advantages of having 
permanent and continuous conference machinery 
were also stressed in several briefs bv ~ r i v a t e  
organizations.Jo Apart from the suggest~on-by the 
Premier of British Columbia11 that annual confer- 
ences were, perhaps, t ~ o  frequent (but he made 
plain his willingness to  consent if the other prov- 
inces wished to have a conference each year), no 
objection to the proposal was made in any of our 
public hearings. 

These proposals of Nova Scotia appear to corre- 
spond with the views of the Dominion Government. 
In  opening the conference of 1935, Prime Minister 
W. L. Mackenzie King said:- 

"At the present conference we can examine the 
basic principles underlying the [Dominion-provincial] 

8Brief of N.8, p 8842. Bee also evidence of Premier 
A. L. Maedonald, p. 106f 

OBrief of P.E.I., p. W; Ev. (N.B.), p. 8408. 
1QEx 267 Citizens' Research Institute 67-88. Ex. 118, 

CJanadiana B'edAration of Mayors and ~uniaiiafikes, p. 66. 
11 Ev, pp. 8888-88. 
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questionq and Foviae maihixkry 'for '2hdr continues 
study and treatmeht. In this manqer, their final, 
satisfactory disposition can be ensured.at subsequetrt 
conferences. 

This arrangement of continuity and pekmanence is 
necessary, because on-operation between the Dominion 
and the provinces is too vital a matter to be left 
entirely for intermittent conferences and to corre- 
spondence between governmenta. 

Our secretarial arrangement and our proposed 
organization are based upon thie desire--to have 
permanence and continuity."ra 

Some kind of organization for regular, instead of 
intermittent, conferences was here ,clearly suggested 
-a suggestion to which effect has not yet been 
given. 

The need for such regular conferences to promote 
co-operation between D o ~ n i o n  ,and provincial 
governments is obvious. The complexities of our 
social, political and commercial organization have 
now reached a point where the earlier yiew, once 
widely held, that all Dominion-~r~vinoial difficulties 
arising frpm disputes over jurisdiction could be 
settled by a strict demarcation of powew and 
responsibilities must be finally abandoned. A clear 
demarcation of legal power is still theoretically 
possible, but the functions of governmeat in the 
modern, state aannot be divided sharply between 
central and local autJ-iorities as can, legislative 
power. Many functions inherently, unitqry in 
character are in fact divided b e t ~ e e n ~ t h e  Dominion 
and the provinces by the present division of legie- 
lative power. Public health, the regulation of 
marketing, the control of business, ace conspicuous 
examples. In  such matters there .will inevitably 
be gaps and inefficiency in governmental control 
without a t  least a measure of co-oper~tion and 
uniformity of method between different govern- 
ments. This intermeshing of duties, powers and 
responsibilities between the Dominion and the 
provinces demands sympathetic, constant and 
d c i e n t  co-operation between these governments. 
Moreover, i t  is in the interests of the provinces 
themselves that efficient methods of co-operation 
be devised. The tendency in most federal states 
has been toward centralization a t  the expense of 
the ptovinces (or states). In  so far as matters 
requiring uniforhity of treatment, or concerted 
action can be dealt with by co-operation among the 
provinces, or between the,Domipion and the prov; 
inces, the case for additional centralization to 
promote efficiency or uniformity will not arise. 
' 

1aDom3nion-Provinoial Confermos, 108b: Reoord of ProosslG 
{uga p. 9. 



Mr. King, in the speech to the conference from 

t 
which we have already quoted, is explicit in his 

[ 
avowal of this need of co-operation.13 

The Commission, in the light of these facts, is 
of the opinion that Dominion-provincial conferences 
a t  regular intervals with a permanent secretariat, 
as suggested, would conduce to the =ore efficient 
working of the federal system. It ,  therefore, 
recommends the adoption of the proposal submitted 
by the Government of Nova Scotia. 

The cost of providing the secretariat should be 
borne by the Dominion Government and provision 
should be made for an adequate staff to collect 
information on Dominion-provincial relations and 
make it available to all governments. If our 
recommendation for the creation of a Dominion- 
Provincial Finance Commission is adopted, the 
secretariat which will be required might well be 
also employed as the secretariat of Dominion- 

V provincial conferences as its work will be wholly in 

l the field of Dominion-provincial relations. Or, as an 
alternative, the secretariat might be provided by 
the Department of the Secretary of State. Under 
the supervision of such a secretariat full records of 
Dominion-provincial conferences could be kept. A 
technique of procedure a t  such conferences could 
be evolved to afford opportunity for full considera- 
tion of matters which might otherwise produce 

I friction or lack of harmony either between the 
l Dominion and one or more provinces, or between 

two provinces, as well as to promote co-operation 
on matters of common interest. To suit the 
convenience of all goverfiments concerned, provided 
it was clearly understood that no great delay 
should intervene between conferences, a certain 
latitude could be allowed in arranging the time 
when a conference should be held. 

I n  recent years the practice has developed of 
holding frequent conferences of administrative 
officials in similar departments of Dominion and 
provincial governments. The work of the Dominion 
Council of Health and of the special inter-govern- 
mental committee on uniformity of company law 
may be cited as examples of the value of this type of 
conference. We suggest that special co-operative 

1 activities of this kind should be continued and 
related to the work of the general Dominion- 

18 Where demarcation was not possible Mr. King sdd  that " a  
formula for co-operation between the Dominion and the prov- 
inces" should be sou ht Speaking on the need for co-operation 
Mr. Kina aaid: "we %okd not loae sight of the fact that aovern- 
ments are only institutions created by-men to serve human-needs. 
After all the oitizens of the provinces are the citieena of the 
~ o m i n i o i  The individuals whose interests the rovinces seek to 
serve ye' the same individual. for whom the 6ominion is con. 
cerned. ( Ib id . ,  p. 9.) 

provincial conferences. Such conferences of admin- 
istrative officials on particular problems might well 
be held either a t  the same time as, or immediately 
before or after, the general conference. 

If ~rovision is made for adequate machinery for 
Dominion-provincial conferences it wiu, in the 
judgment of the Commission, supply a serious lack 
in the Canadian federal system. I n  the past the 
spirit of open diplomacy has sometimes been lacking 
in the relations between the Dominion and the 
provinces. In  the result i t  has happened that a 
province suffering from some peculiar disability or 
having some special claim on the Dominion has 
been able to conclude a bi-lateral agreement with 
the Dominion which aroused the envy or resent- 
ment of other provinces. It is desirable, except 
in very special circumstances, that arrangements 
between the Dominion and a province should be 
open for discussion a t  a conference where all the 
provinces have the opportunity of being represented. 
Such conferences might also be used to facilitate 
arrangements between two or more individual 
provinces. 

Another suggestion of machinery for closer 
co-operation between the Dominion and the prov- 
inces wm made by New Brunswick14 which 
advocated the establishment of a Department of 
Secretary of State for the Provinces a t  Ottawa and 
a Department of Federal Relations in each province. 
Immediately after Confederation a member of the 
Dominion cabinet held the portfolio of Secretary 
of S k t e  for the Provinces. In 187316 this Depart- 
ment was abolished beaause of insufficient work to 
justify a separate department, and its functions 
transferred to the Department of the Secretary of 
State. 

The suggestion of the New Brunswick Govern- 
ment contemplated the use of new departments 
for the conduct of inter-governmental communica- 
tions.16 At the present time, except in formal 
matters, a department of a provincial government 
usually communicates directly with the department 
of the Federal Government which is concerned 
with the matter under discussion, without any 
record being kept in any central office in either the 
provincial or Dominion governments. I n  formal 
matters, the Dominion Secretary of State communi- 
cates on behalf of the Federal Government with 
the Lieutenant-Governor of the province. There 
may be certain disadvantages in not having a single 
department in each government charged with the 

14 Ex. 351, pp. 7-8. 
~ ~ X t a i u l s r  of Uanada. 11873) 36 Vict., c. 4. 
18 Ev. pp. 864M7. 





the delegation would not be revoked for a stipulated 

I I 
period of ten or fifteen years. I t  should also be 
provided that although an agreement of delegation 
could not be revoked by the unilateral action of 
either legislature during the life-time of the agree- 
ment, it might be terminated earlier with the 
consent of both parties expressed by appropriate 
legislation. 

Subject to such restrictions, we can see no reason 
why a mutual power of delegation between the 
Dominion and a province should not be permitted 
on a temporary as well &r, a permanent basis. I t  
was suggested to usIQ that the failure of attempts 
which have been made to introduce an element of 
flexibility into federal constitutions has been largely 1 due to the fact that changes were required to be 
permanent. I t  was said that there should be 
provision for temporary delegation of functions 
wherever such a device could be appropriately 
applied. In  the British North America Act 
provision for change in the respective jurisdictions 
of the Dominion and the provinces appears in 
section 94. The Dominion was given power to make 
provision for uniformity of laws relating to property 
and civil rights in the three common law provinces, 
but any federal act designed to do this required 
adoption by the legislature of a province before 
it had any operative effect in such province. 
When the act had been thus adopted the Dominion 
acquired full legislative power in perpetuity to deal 
with its subject matter. I t  is conceivable that 
the irrevocable consequences of action under section 
94 prevented it  from ever being useda20 More- 
over, there is considerable doubt whether the section 
applies to provinces other than Ontario, Nova 
Scotia and New B r u n s ~ i c k , ~ ~  and there is no 
provision for transfer of jurisdiction from the 
Dominion to a province if such should be desired.22 

10Ex.  140. Brief of rV.6.. D. 23. 
20 Ev, p. '3875 (~ttorney-beneral, J. H. Mac uarrie of N.B. 

r e  sec. 84 of the B.N.A. Act) : "It 1s suggeste! %at the reason 
the section has not been used may be found III the words 'and 
from and after the passing of any Act in that Behalf the Power 
of the Parliament of Canada to make Laws in relation to nny 
Mattet comprised in any such Act shall, notwithstanding auy- 
thing In thy  Act, he upreatr~cted'; and because no provision was 
made by whlch a Provlnce could get back a subject of Jegislation 
that under this section had been given to the Domin~on. From 
which it  would appear that once the Dominion were ermitted 
under this sectlon to encroach upon a provincial field, tRe matter 
dealt with would become exclusively and for all time one for the 
Dominion!' 

Elsewhere in this Report in dealing with certait 
specific problems of Dominion-provincial relations 
we have suggested that these problems might be 
solved in each instance by delegation of jurisdic- 
tion.23 We think that a general power of delega- 
tion such as we have discussed, which would allow 
the transfer of jurisdiction from the Dominion to a 
province, or from a province to the Dominion 
subject to the conditions mentioned, would cover 
all these instances, ns well as others. With such a 
power desirable changes in the constitutional alloca- 
tion of powers could be effected in respect of one 
province without the necessity of waiting for such 
a development of public opinion as would permit 
of a nation-wide constitutional amendment. A 
change in jurisdiction might be effected on a 
temporary basis for one province, which, if i t  
proved successful, might induce other provinces to 
make similar arrangements, a l ~ d  if unsuccessful 
need not be a permanent arrangement as would be 
a constitutional amendment. 

The power of delegation would also permit of 
minor changes in the allocation of functions between 
the Dominion and certain provinces to suit the 
peculiar conditions of these provinces. In  a federa- 
tion such as Canada where some provinces are much 
larger and financially much stronger than others 
this may be highly desirable. As we have pointed 
out in. the chapter on overlapping services, the 
Dominion has already been driven to perform 
certain services for the smaller provinces which the 
larger provinces do not need.24 A general power 
of delegation would facilitate arrangements of this 
sort in keeping with the nature of the Canadian 
economy and the unequal size and strength of 
Canadian provinces. In  short, a general power of 
delegation for both the Dominion and t,he prov- 
inces should provide a measure of flexibility which 
is much needed in our federal system. 

21 See, however, the opinion of Mr. F. R. Bcott, Ev. p. 2781. 




